I take note of the fact that in exhibit R-2, MSHA's
assessment officer notes that in a telephone interview with
Inspector Utley on November 23, 1982, Mr. Utley stated that
mine management could not have known about the crack which
appeared in the highwall, and that management "makes a
diligent effort to promote a good safety program."

The issue here is whether or not the areas adjacent
to the rock fall and crack area were adequately scaled.  Under
the circumstances, the fact that the sudden appearance of
the crack could not have been predicted, does not absolve
the respondent from its responsibility to insure that the
cited areas were otherwise adequately scaled of loose hazardous
materials.

Good Faith Compliance

The record reflects that the loose materials in question
were timely removed from the highwall area in question a day
after the citation issued, and three days earlier than the
time fixed by the inspector.  Accordingly, I conclude that the
respondent exhibited more than adequate good faith abatement
efforts in achieving compliance.

Size of Business and Effect of Civil Penalties on the Respondent's
to Remain in Business.

The parties have stipulated that the respondent is a
large mine operator and that any penalty assessments for the
violations in question will not adversely affect its ability
to remain in business.  I adopt these stipulations as my
findings and conclusions in both of these docketed cases.

History of Prior Violations

Respondent's history of prior violations for the mine
in question is reflected in MSHA's computer print-out, exhibit
P-4.  This information reflects that for the period March 29,
1980 through March 28, 1982, the respondent paid civil penalty
assessments for a total of 45'violations.  None of these
were for prior violations of section 77.1000, but two were
for prior violations of section 77.404(a).  However, no
further information was forthcoming as to what these two were
all about.

For an operation of its size and scope, I cannot conclude
that respondent's history of prior violations is such as
to warrant any additional increases in the civil penalties
assessed by me in these cases.
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